{~' UNAKRT
~

U n it ed N at i on s A SS i s t a nce t o the K hme r R ou g e T r i a l s

~

UNITED NATIONS ADMINISTRATIVE JUDGE

Case No.:

UNAKRTIUNAJ/SCC/2019/1

Before:

Judge Phillip RAPOZA

GreffierlLegal Officer:

Peace MALLENI

Date:

30 December 2019

Language:

English

Classification:

PUBLIC

DECISION ON URGENT APPEAL BY CO-LA WYERS FOR KHIEU SAMPHAN OF
DEFENCE SUPPORT SECTION'S DECISION REFUSING THE RECRUITMENT
OF AN INTERNATIONAL LEGAL CONSULTANT (LEVEL 3)
EFFECTIVE 1 OCTOBER 2019

Co- Lawyers for Khien Samphan

Coordinator of UNAKRT

AntaGUISSE
KONG Sam ann

Knut ROSANDHAUG

Chief of the Defence Support Section

Mario HEMMERLING

UN AKRT/UN AJ/SCC/20 I 911

Judge Phillip RAPOZA, Reserve Judge of the Supreme Court Chamber of

I.

the Extraordinary Chambers in the Courts of Cambodia ("ECCC"), was nominated on 15
October 2019 by Knut ROSANDHAUG, Coordinator of the United Nations Assistance to
the Khmer Rouge Trials ("UNAKRT") and Deputy Director of the Office of the
Administration, to serve as the United Nations Administrative Judge ("Administrative
Judge") in Case No. UNAK.RT/UNAJ/SCC/20 191 1.1

This case involves an appeal by Anta GUISSE and KONG Sam Onn, Co-

2.

Lawyers for KHIEU Samphiin ("Co-Lawyers," "Defence," or "Appellants," as
appropriate), brought pursuant to Article 11.1 of the ECCC Legal Services Contract
("Legal

Services

Contract"),

regarding

a

recruitment

dispute

with

Mario

HEMMERLING, Chief of the Defence Support Section ("DSS Chief' or "Respondent,"
as appropriate).

3.

The dispute between the Appellants and the Respondent arises in relation to an
administrative decision of the Respondent dated 23 September 2019 ("Impugned
Decision,,)2 The Impugned Decision denied the Appellants' request for the recruitment
of

as an international legal consultant (level 3) for the appeal of

KHfEU Samphiin ("Accused") before the Supreme Court Chamber in Case 002/02. At the
time of the request, _

was already working for the Defence as an international

associate legal consultant (level 2).

4.

Accordingly, the Administrative Judge is seised of the "Urgent Appeal of
DSS's Decision to Refuse Review of its Decision to Oppose the Recruitment of an

I Lener of Knut ROSANDHAUG, Coordinator. UNAKRT. to Judge Phillip RAPOZA. Reserve Judge, Supreme
Court Chamber, ECCC, dated 15 October 20 19, with copies to the Appellants and the Respondent.

2

Email from DSS to Co-Lawyers with attached letter dated 23 September 2019 captioned "Subject: Request for

review ofDSS decision," ("Impugned Decision" or "Attachment 1 to the Urgent Appeal," as appropriate).
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International Legal Consultant (Level 3) effective I October 2019,") submitted on 2
October 2019 ("Urgent Appeal"), to which the DSS Chief submitted a response on 30
October 2019 ("Response,,)4

PROCEDURAL BACKGROUND

I.
5.

Following the conclusion of trial proceedings in Case 002/02, both the budget
of the Defence team and the number of its legal consultants were significantly
reduced 5 The Defence was allowed, however, to return to its normal budget on 15
November 2018 6 On that date the Defence recruited an international associate legal
consultant (level 2) and an international junior legal consultant (level 1).7
On the following day, 16 November 2018, the Trial Chamber announced its

6.

verdict in Case 002/02, convicting both NUON Chea and KHIEU Samphiin of crimes
against humanity, grave breaches of the Geneva Conventions and genocide and
sentenced them to life imprisonment. 8 The Trial Chamber provided a summary of the
reasons for its verdict and indicated that the time limit for filing notices of appeal
would begin following the notification of the "fully reasoned written Judgement.,,9

7.

On 1 December 2018, the Defence recruited

as an

international associate legal consultant (level 2).' 0

On 28 March 2019, the Trial Chamber issued a "fully reasoned written

8.

judgement" ("Trial Judgement") in Case 002/02 with respect to both of the

of DSS's Decision to Refuse Review of its Decision to Oppose the Recruitment
as Legal Consultant (Level 3) effective I October 2019, dated 2 October 2019, ("Urgent
Chiefs response was in the form of a letter to the Administrative Judge dated 30 October 2019, with
copies to the Co-Lawyers ("Response").
5

Urgent Request for an Increase in the Khieu Samphan Defence Team's Consultancy Budget and Clarification

for 2020-2021, dated 23 July 2019 ("Urgent Request" or "Attachment 3 to the Urgent Appea\"' as appropriate),
2.

fara.
7

8
9

Attachment 3 to the Urgent Appeal , para. 15.
Attachment 3 to the Urgent Appeal, para. 16.

Summary of Judgement, Case 002/02, 16 November 20 IS, paras 72-76.
Summary of Judgement, Case 002/02, 16 November 20 IS, para. 79.

)0 The Appellants contend that, although recruited as a level 2 associate legal consultant in order "to comply
with the budget limit...based on her level of experience, she should have been recruited at level 3:~ U rgent

Request, para. 17.
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Accused. I I On 3 April 2019, the Co-Lawyers for KHlEU Samphiln requested that the
Supreme Court Chamber ("SCC") grant an extension of time to file the Defence notice
of appeal as well as an increase in the number of pages to be submitted. 12 On 26 April
2019, the SCC granted the Defence request in part, allowing a total of three (3) months
to file a notice of appeal of not more than sixty (60) pages. 13

9.

The Co-Prosecutors filed their Notice of Appeal on 21 June 2019, and the
Defence filed its Notice of Appeal on I July 2019. 14 On 10 July 2019, the Co-Lawyers
filed a request seeking an extension of time to file their appeal brief as well as to
respond to the Co-Prosecutor's brief. 15 They requested that the SCC, inter alia, "[grant
leave] to the Defence to file a 950 page appeal brief in French within 10.5 months of
filing of its Notice of Appeal initially in one language, with translation into Khmer to
follow as soon as possible".16

10.

On 23 July 2019, the Co-Lawyers for KH1EU Samphiln submitted to the DSS
Chief an "Urgent Request for an Increase in the KHIEU Samphan Defence Team's
Consultancy Budget and Clarification for 2020-2021" .17 In the "Urgent Request," the
Co-Lawyers asserted that "the current consultancy budget is insufficient in view of the
current and future workload" of the Defence with respect to the pending appeal in Case
002/02. 18

II.

In support of their request for additional staff beyond what could be supported
by the budget already allocated to it, the Co-Lawyers noted the differences between
Case 002/0 I and Case 002/02 both as to their complexity and the volume of evidence

11

Case 002/02 Judgement, 16 November 2018, E465 ("Trial Judgement"). The judgement consisted of 2,387

pages in English, 2,828 pages in French and 4, I 0 I pages in Khmer and included 14,446 footnotes.
12

KHlEU Samphan Defence Request for Extension of Time and Number of Pages to File Notice of Appeal, 3

April 2019, F39/1.1 ("Request for Notice of Appeal Extension").
\J Decision on NUON Chea and KHIEU Samphan's Requests for Extensions of Time and Page Limits on
Notices of Appeal, 26 April 2019, F43. para. 13 ("SCC Decision on Notice of Appeal Extension").
14 Co-Prosecutors' Notice of Appeal of the Trial Judgement in Case 002102. 21 June 2019, E465/2/J, ("CoProsecutor's Notice of Appeal"); ("Khieu Samphiin's Notice of Appeal") (002102), 1 July 2019, E465/4/1,
("Defence Notice of Appeal"). In its notice of appeal, the Defence cited 1,824 alleged errors of law and/or fact
by the Trial Chamber and identified 355 interlocutory Trial Chamber decisions for possible appeal.

"KHIEU Samphan's Request for an Extension of Time and Page Limits for Filing his Appeal Brief, 10 July
2019, F45, ("Request for Appeal Brief Extension").
16 Request for Appeal Brief Extension, para. 41.
!7 Attachment 3 to the Urgent Appea\.
18

Attachment 3 to the Urgent Appeal, para. 14.
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involved . Comparing the latter case to the former, they asserted that Case 002/02
involves a trial judgement that is 3.5 times longer; includes 4.4 times more footnotes;
considers approximately 4 times more series of facts; and pronounces 6 times more
convictions against the Accused. They similarly pointed out that the amount of time
required by the Trial Chamber to issue the final judgement in Case 002/02 was
significantly longer than in Case 002/01. 19

12.

The Co-Lawyers went on to assert that, considering those factors, the time
they had been allowed to prepare the notice of appeal was inadequate, rendering the
task of preparing their appellate brief more onerous. 20 They also noted that beyond the
preparation of the appeal brief, they were required to undertake other work relating to
the appeal, such as an application to disqualifY SCC judges?1 Moreover, they stated
that their responsibilities to the Accused were not limited to preparing an appeal brief,
but included the filing of motions, and responding to the filings of other parties. In this
respect they also alluded to the daily management of tasks relating to KHIEU
Samphiln's family visits, his health and his fitness to stand trial 22

13.

Accordingly, the Co-Lawyers emphasized that "[t]he current team therefore

needs to be strengthened to cope with this heavy workload on appeal in this unusually
large case.,,23 (emphasis added). Indeed, they stated that "the Defence team must ... be

brought up to its full staffing level at least until the appeal hearings,,,24 (emphasis
added) stating that "it is imperative for the Defence to be able to maintain a foil

leam. ,,25 (emphasis added). Considering their insistence on the need for bringing the
Defence team up to its full staffing level , a level that they stated it was imperative to
maintain, they also mentioned the difficulties in recruiting and retaining staff as the
work of the ECCC reaches its conclusion 26

19

Attachment 3 to the Urgent Appeal , paras 22-2 7.

20

Attachment 3 to the Urgent Appeal, paras 28-35.

21

Attachment 3 to the Urgent Appeal, paras 36-41.

22
23

Attachment 3 to the Urgent Appeal, paras 36-41.
Attachment 3 to the Urgent Appeal , para. 42. See also, para. 20: "[T]he Defence team must be

strengthened ... "; See a/so, para. 21 , referring to "[t]he need to strengthen the team."
Attachment 3 to the Urgent Appeal, para. 20.
25 Attachment 3 to the Urgent Appeal, para. 47.
24

26

Attachment 3 to the Urgent Appeal, paras 43-46.
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14.

Although the Co-Lawyers went on to make several different requests, as
relates to the present Urgent Appeal, they asked that the annual consultancy budget of
the Defence be maintained at the level of USD 243,000 27 They went on, however, to
request an additional USD 12,250 monthly supplement, to start immediately?8 That
sum was described as being "meant to enable [the Defence] to recruit as quickly as
possible" three positions, being one senior international legal consultant (USD 6,750);
two additional associate national legal consultants (level 2) (USD 2000 each, for USD
4000 total); and _

"at her actual level of experience, i.e. as an associate

international legal consultant at level 3 instead of level 2 (+ USD 1,500).,,29

15.

On 21 August 2019, before making a recommendation to the Office of
Administration, the DSS Chief sought clarification from the Co-Lawyers regarding
30
their "Urgent Request" of 23 July 2019. Specifically, he asked: (I) Whether the
Defence request to the SCC for an extension of time to file its appeal brief was due to
"the heavy workload and the current level of staffing" and , if so, whether the SCC had
already ruled on that request; (2) How would the "promotion" of _

, an

existing consultant, rather than the recruitment of additional consultants, alleviate the
workload;3] and (3) What type of work would be carried out by the Defence, including
the filing of motions and other submissions, during the period between the SCC appeal
hearing and the issuance of the final judgement that would justify the request for
additional funds
16.

32

On 23 August 2019, the SCC rendered its decision on the Defence request for
both an extension of time to file its appeal brief and an increase in the number of pages
to be submitted. The

see

allowed the request in part, granting the Defence an

Attachment 3 to the Urgent Appeal, para. 69 (1 lea).
Attachment 3 to the Urgent Appeal, para. 69 (1 )(b).
29 Attachment 3 to the Urgent Appeal, para. 70.
27

28

30 Email from the DSS Chief to Co-Lawyers apparently captioned "'Your urgent request for budget increase"
contained as paragraphs 1-3 (in bold) in the email from the international Co-Lawyer to DSS captioned "Re:

Your urgent request for budget increase," dated 28 August 2019 (Attachment 7 to the Urgent Appeal).
J! The term "promotion" originates with the DSS Chief.
The DSS Chiefs requests for clarification are repeated in the document containing DSS's email response
dated 28 August 2019 with the subject line "Your urgent request for budget increase," being Attachment 7 to the

32

Urgent Appeal. The DSS Chiefs requests appear in the email as paras 1-3 (in bold).
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extension until 27 February 2020 to file its appeal brief and setting a page limit of 750
pages. 3 )

17.

On 28 August 2019, the International Co-Lawyer responded to the threefold
request of the DSS Chieffor clarification: l4
(a)

With respect to the inquiry about the basis for the Defence extension request
regarding its appeal brief and whether the SCC had rendered a decision: The CoLawyer confirmed that the SCC had ruled on the Defence request for an extension
of time to file its appeal brief and to increase the number of pages to be submitted,
although in both instances what the SCC granted fell short of what the Defence
had requested. The Co-Lawyer explained that to the extent the Defence had
"stated our problems of staffing in our request, it was far from being the main
reason [for] the deadline extension request nor the reason for granting of the
extension.,,)5 The Co-Lawyer went on to describe the factors brought to the
attention of the SCC that contributed to the heavy workload of the Defence team,
including the length of the Trial Judgement and the complexity of the legal issues
under discussion,l6 stating that "[t]hese are the main reasons why our deadline
was granted.,,)7 Further responding to the DSS Chiefs request for clarification,

Decision 011 KHIEU Samphan's Request for Extension of Time and Page Limits for Filing his Appeal Brief,
23 August 20 I 9, F49, para. 36 ("SCC Decision on Request for Appeal Brief Extension").
34 Anachment 7 to the Urgent Appeal. paras 1-3 (in bold).
3S Although the Defence did not describe its staffing issues in detail in KHIEU Samphan's Request for Appeal
Brief Extension, it did so in KHIEU Samphan Defence Request for Extension of Time and Number of Pages to
File Notice of Appeal, 17 April 2019, F39/1.l, paras 28-34 ("KHIEU Samphiin's Request for Notice of Appeal
Extension"), to which the sec made reference in its Decision on KHIEU Samphan's Request for Extension of
Time and Page Limits for Filing his Appeal Brief, 23 August 2019, F49, ("SeC Decision on Request for Appeal
Brief Extension"), stating at para. 33 tilat "the declared resource constraints ofKHIEU Samphiin's defense team
have duly been taken into consideration in determining an appropriate extension." The sec went on, however,
to decline further consideration of the matter, stating that "[s]hort of circumstances which demonstrably
jeopardize (or have the potential to jeopardize) an accused's right to fair proceedings or an effective defense, the
Chamber is not empowered to adjudicate the appropriateness of resources allocated to defense teams. This falls
within the administrative ambit of the Defense Support Section which. under Internal Rule I I, is bestowed with
autonomy as concerns substantive defense matters."
36 Request for Appeal Brief Extension, in which the Defence stated that "the size and complexity of the trial in
Case 002/02 and of the written Judgement are significantly more extensive than in Case 002/01. Logically, it is
apparent from KHlEU Samphan's notice of appeal in Case 002/02 that his appeal would be considerably more
extensive than in Case 002/0 I." para. 15.
37 Attachment 7 to the Urgent Appeal, para. I (in bold); See also, sec Decision on Request for Appeal Brief
Extension, para. 8, where the sec states that the Accused "requests that an extension in the present case be
granted in consideration of the size and complexity of the Trial Judgement. He argues that resource constraints
33
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the Co-Lawyer referred back to their "Urgent Request" of 23 July 2019, in which
the Defence had previously described work to be undertaken in addition to the
preparation of the appeal brief, including the filing of various motions and the
need to respond to the filings of other Parties. 38

(b)

With respect to the inquiry as to how the "promotion" of an already recruited
consultant, as compared to the recruitment of additional consultants, would
alleviate the workload of the Defence: The Co-Lawyer described the rationale
behind the request to recruit _

as a legal consultant (level 3) from her

then existing position as an associate legal consultant (level 2). The Co-Lawyer
stated that _

had "agreed to start in our team below the level of her

competences because we were in a difficult situation and needed someone right
away.,,39 Consequently, "[w]e have promised her that we would do anything in

our power for her to obtain the salary that she is entitled to have according to her
experience and we specifically told her about all the increase of budget we had
done before her hiring.,,4o (emphasis added). The Co-Lawyer expressed concern
that "we won't be able to give attractive reasons to stay if she has ... better offers
before the end of the case" and opined that "the chance of being able to recruit
someone new at her level at this stage of the proceedings is proche (sic) to zero. "
The Co-Lawyer went on to describe the request with respect to _

as a

"managerial move to avoid ... a crisis when she has an offer corresponding to her
level.,,41

(c)

With respect to the inquiry about the type of work to be carried out by the
Defence during the period between the

see appeal

hearing and the issuance of

the final judgement: The Co-Lawyer stated that the "main work" of the Defence
will relate to several issues, including reclassification of documents and motions
compelled him to identity errors cursorily in his notice of appeal. and he accordingly requires more time and
space to adequately review the legal and factual authorities supporting the Trial Chamber's conclusions.'"
Although concluding that the Defence request was "unduly excessive," the

sec

noted the voluminous trial

record and related factors that led it to find that "exceptional circumstances exist which warrant extensions of
time and page limits." paras 14-15.
38 Urgent Request, paras 36-37.
39 Attachment 7 to the Urgent Appeal, para. 2 (in bold).
40 Attachment 7 to Urgent Appeal, para. 2 (in bold).
41

Attachment 7 to the Urgent Appeal, para. 2 (in bold).
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(from confidential to public); ongoing considerations with respect to KHIEU
Samphan's fitness and detention conditions; monitoring family visits; preparing
archives; and "administrative and legal issues." The Co-Lawyer also alluded to
preparing for a proceeding apparently described in a "strictly confidential part of
our memo" involving a request for reconsideration and revision of the appeal
judgement in Case 002/01 42

18.

On 10 September 2019, the DSS Chief informed the Co-Lawyers that the
consultancy funds for the KHIEU Sam ph an Defence team would be increased by an
additional monthly amount of USD 4,500 from 1 October to 31 December 2019. The
decision specified that the stated amount would allow for the recruitment of one (I)
additional junior international legal consultant (level 1) and one (I) additional
associate national legal consultant (level 2)43 In explaining the basis for his
determination, the DSS Chief acknowledged that the trial record in Case 002/02 is
"voluminous, which requires significant work from the Defence team.,,44 He went on
to state: "Considering the full scope of the lengthy and allegedly erroneous trial
judgement, DSS agrees insofar with the Co-Lawyers that drafting a well-reasoned
appeal brief demands more resources beyond the current support staff at the disposal of
the Co-Lawyers.,,·5 On the other hand, the DSS Chief also made clear that he was "not
of the view that increasing monthly fees for an already recruited legal consultant
("promotion") would effectively help them cope with the team ' s workload related to
drafting and filing Mr. KHIEU Samphan's appeal brief.,,46

19.

On 16 September 2019, the Co-Lawyers submitted a memorandum to the DSS
Chief entitled "Urgent - Recruitment of 3 Legal consultants starting I,( October 2019"
that responded to his memorandum of 10 September: 7 In their memorandum the CoLawyers referenced the monthly increase of USD 4,500 in consultancy funds for the

43

Attachment 7 to the Urgent Appeal, para. 3 (in bo ld).
DSS Memorandum dated 10 September 2019, para. 14 (,"Attachment 2 to the Urgent Appeal").

44

Attachment 2 to the Urgent Appeal , paras 12-1 3 .

42

" Attachment 2 to the Urgent Appeal , para. 13.
46 Attachment 2 to the Urgent Appeal , para. 12.
47

Urgent _ Recruitment of 3 Legal Consultants starting

l SI

October 2019, Memorandum from Co-Lawyers to

the DSS Chief dated 16 September 2019 ("Attachment 4 to the Urgent Appeal").
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KHIEU Samphiin's Defence team, but did not acknowledge the DSS Chiefs
explanation in his 10 September communication that the purpose of those funds was to
"allow for the recruitment of one (1) additional junior international and one (1)
additional associate national legal consultant.,,48 Similarly, they did not acknowledge
the DSS Chiefs indication that the additional funds were not being provided to
increase monthly fees for an "already recruited legal consultant" because doing so
would not "effectively help them cope with the team's workload related to drafting and
filing KH1EU Samphiin's appeal brief.,,49 Rather, the Co-Lawyers explained that they
would use the additional monthly USD 4,500 to r e c r u i t _ (the existing level

2 international associate legal consultant) as a level 3 international legal consultant and
two other persons as national associate legal consultants (level 2), one on a full time
and one on a half-time basis 50 Accordingly, they requested the recruitment of
_

and the two other individuals as legal consultants at the stated levels. 51

Moreover, they stated for the first time t h a t _ was willing "to undel1ake more
responsibilities (in order, amongst other things, to alleviate part of the workload of the
international senior consultant, needed more on the substance than ever)."S2

20.

On 17 September 2019, the DSS Chief responded by email to the CoLawyers' memorandum of the previous day.53 He granted the Defence request in part
by allowing the recruitment of both national associate legal consultants (level 2) on a
full-time basis for the period I October to 31 December 2019. Regarding the request of
the Co-Lawyers to proceed with the recruitment o f _ as an international legal
consultant ( level 3), the DSS Chief referred the Defence to his memorandum of 10
September 2019, in which he effectively refused to provide funds to "promote" an
international associate legal consultant (level 2) to the position of international legal
consultant (level 3)54

48

Attachment 2 to the Urgent Appeal, para. 14.

Attachment 2 to the Urgent Appeal, para. 12.
50 Attachment 4 to the Urgent Appeal, paras 11-13.

49

5]

Attachment 4 to the Urgent Appeal, para. 15.

52

Attachment 4 to the Urgent Appeal, para. 6. See also, Urgent Appeal, para.4l.

Email from the DSS Chief to Co-Lawyers captioned "Memo re: recruitments Oct 2019," dated 17 September
2019, ("Attachment 5 to the Urgent AppeaJ").

53

54

Attachment 2 to the Urgent Appeal, para. 12.
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21.

On 17 September 2019, the Defence requested that the DSS Chief review his
10 September decision to refuse the recruitment o f _ as an international legal
consultant (level

3).55

In their "Request for review," the Co-Lawyers asserted that

"DSS has refused to allow the co-lawyers to manage the budget allocated to them in
the way that they consider best for the performance of their work."S6 In that regard,
they cited the ECCC Legal Assistance Scheme as standing for the proposition that,
while the number of support staff (including legal consultants) shall be subject to a cost
cap, it is for the Co-Lawyers to decide how many and which levels of legal consultants
to recruit based on the amount budgeted for support staff salaries. 57 Stating that the
DSS Chief had "agreed with the co-lawyers of KHIEU Samphiin that a budget increase
[was] necessary and stated [he] would increase the funds by [an] additional 4500
USD/month," the Co-Lawyers questioned the basis for the DSS Chief's opposition to

the recruitment o f _ as legal consultant (level 3)58 They also compared the
terms of reference for levels 2 and 3, stating that a legal consultant at the higher level
had management responsibilities that were beyond the scope of a level 2 legal
consultant. 59 Accordingly, they asserted that i f _ were recruited to a level 3
position with additional management responsibilities, the arrangement would free up
time for the senior consultant to work on the drafting of the appeal brief. 6o

22.

On 23 September 2019, the DSS Chief responded to the 17 September 2019
request of the Co-Lawyers that he review his decision to refuse the recruitment of

5S

Request for review of refusal to

as a legal consultant (Level 3), Letter from Co-

Lawyers to DSS dated 17 September 201

or

"Attachm~nt

6 to the Urgent Appeal," as

appropriate).
56

57

Attachment 6 to the Urgent Appeal, para. 2.

ECCC Legal Assistance Scheme (Amended December 2014), D. DEFENCE TEAMS. Par. I: "Where

required for the effective representation of the suspect, charged person , accused, or appellant, the Co-Lawyers
may request the DSS to provide one Case Manager and a number of Legal Consultants and or Evidence

Analysts. The number of such support staff shall be subject to a cost cap; it will therefore be for the Co-Lawyers
to decide how many and which levels of Legal Consultants to recruit based on the amount budgeted for support
staff salaries and other costs."
SB Attachment 6 to the Urgent Appeal. para. 8. The
that it did not appear that "your
decision of refusal to recruit would be related to
experience and training since she
obviously meets all the criteria corresponding to the
." para. 16. They also point out that
she is knowledgeable about the case and is both available and onsite. para. 5.
59 Attachment 6 to the Urgent Appeal, para. 17.
60

Attachment 6 to the Urgent Appeal, para. 18.
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_

as an international legal consultant (level 3)61 [n what amounted to a

fUlther review of his previous decision, the DSS Chief once again refused the
recruitment in question. ("Impugned Decision,,).62

In his response of 23 September, the DSS Chief contested the Co-Lawyers'

23.

characterization of his decision not to approve the requested recruitment as a refusal
"to allow the Co-Lawyers to manage the budget allocated to them in the way that they
consider best for the perfOlmance of their work.,,63 He further recalled that for
2018120[9, USD 242,040 was allocated to the Defence for consultancy services and
that "[the Defence] decided how to spend that money.,,64 He went on to state that he
had reviewed the Defence request for additional funds to engage more legal
consultants, including the recruitment of an existing international associate legal
consultant (level 2) to a level 3 position. The DSS Chief also pointed out that he had
allowed for the engagement of two additional national legal consultants "from funds
beyond your regular budget for 2018/2019." 65
With respect to the request concerning the existing international legal

24.

consultant (level 2), the DSS Chief referred back to his memorandum dated 10
September 2019, in which he stated he was "not of the view that increasing monthly
fees for an already recruited legal consultant ("promotion") would effectively help
them cope with the team's workload related to drafting and filing Mr. KHIEU
Samphiin's appeal brief.,,66 The response also pointed out that in his communications
of 10 September and 17 September 2019, the DSS Chief had stated that "additional
funds requested for the purpose of supporting you to cope with the increased workload

Attachment I to the Urgent Appeal. para. I. In keeping with his prior references, the DSS Chief referred to the
requested review as relating to "its decision regarding the promotion of
to a legal

61

consultant at Level 3." (emphasis supplied).
See above, para. 3.
63 Attachment 1 to the Urgent Appeal, para. 2.

62

64

Attachment 1 to the Urgent Appeal, para. 2. The DSS Chief went on to state that in 2019 he also granted the

Defence request to recruit an additional international junior legal consultant for the 1 October to 31 December

2019 time period
65

Attachment 1 to the Urgent Appeal, para. 3.

66

Attachment 2 to the Urgent Appeal, para. 12.
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during the extended deadline for filing your client's appeal brief cannot be used for
promotion." (emphasis in original)67
25.

On 2 October 2019, the Co-Lawyers for Khieu Samphan filed an "Urgent
Appeal of DSS's Decision to Refuse Review of its Decision to Oppose the
Recruitment of

as Legal Consultant (Level 3) effective 1 October

2019.,,68 They requested, inter alia, the nomination of a UN administrative judge "to
hear the appeal against the DSS decision of 23 September 2019 on the request for
review thereof.,,69

26.

On 15 October 2019, Knut ROSANDHAUG, Coordinator of the United
Nations Assistance to the Khmer Rouge Trials and Deputy Director of the Office of the
Administration, nominated Judge Phillip RAPOZA, Reserve Judge of the Supreme
Court Chamber, as the UN Administrative Judge in the present matter to "look into the
admissibility and, if appropriate, the merits of the representations, and advise me of the
propriety of the 23 September decision.,,7o

27.

On 22 October 2019 the Legal Officer for the Administrative Judge emailed
the Parties to determine if the DSS Chief wished to file a response to the Urgent
Appeal by 31 October 2019. On 30 October 2019, the DSS Chief submitted a response
("Response,,).71

II.

ADMISSIBILITY

28.

The Appellants refer the present dispute to the Administrative Judge pursuant
to At1icle 1 1.1 of the Legal Services contract, which reads as follows:

Attachment I to the Urgent Appeal, para. 4.
U
Appeal of DSS's Decision to Refuse Review of its Dec ision to Oppose the Recruitment or_
as Legal Consultant (Level 3) effective I October 2019, dated 2 October 2019, ("Urgent Appeal" or
"lJlrQenr Appe,,.," as applicable).
69 Urgent Appeal, para. 3.
70 Letter of Knut ROSANDHAUG, Coordinator. UNAKRT, to Judge Phillip RAPOZA, Reserve Judge,
Supreme Court Chamber, ECCC, dated 15 October 20 19, with copies to the Appellants and the Respondeu!.
71 The DSS response was in the form ofa letter to the Administrative Judge dated 30 October 2019, with copies
to the Co-Lawyers.

67

68
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Non-Fees Disputes: Except for the disputes relating to the payment of fees claimed
under Paragraph 9 of this contract, any disputes, controversy or claim between the
Parties relating to the terms and conditions of this contract shall be resolved amicably
between the Contracting Co-Lawyers and the Head of the DSS. In the event that the
Parties are unable to settle such disputes, controversy or claim amicably within 60
days, each party may refer such dispute, controversy or claim to the international
Judge nominated by the Co-coordinator of UNAKRT as the UN Administrative
Judge.
29.

Upon review of this provision, and as a preliminary matter, the Administrative
Judge finds that the dispute between the Appellants and the Respondent constitutes a
"dispute, controversy or claim" within the meaning of Article 11.1. Furthermore, the
Administrative Judge finds that, despite the efforts of both the Co-Lawyers and the
DSS Chief to resolve the matter amicably within the requisite time period, they were
unable to do so, leaving the Impugned Decision as the Respondent's final
determination in the matter. Accordingly, the dispute is properly before the
Administrative Judge and the Urgent Appeal is therefore admissible.

III.

30.

MERITS

The Appellants contend that the Impugned Decision should be overturned on
several grounds: (1) The DSS Chief is not authorized to determine how funds allocated
to the Defence are apportioned and, thus, acted ultra vires when the recruitment
request was denied; (2) The decision of the DSS Chief to deny the recruitment request
was arbitrary and an abuse of discretion, considering the resource needs of the
Defence; (3) The decision of the DSS Chief to deny the recruitment request was an
abuse of power that amounted to discrimination against

and (4)

The decision of the DSS Chief to deny the recruitment request infringed on KHTEU
Samphiin's right to effective legal representation 72

The Appellants set out the four grounds of their appeal in a slightly different order.
DSS's Decision to Refuse Review of its Decision to Oppose the Recruitment

72

as Legal

Consultant (Level 3) effective 1 October 2019, dated 2 October 2019, ("Urgent
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A. Whether the DSS Chief acted outside his authority and, thus, ultra vires

Contentions of the parties

31.

The Appellants contend that the DSS Chief is not authorized to determine how
funds allocated to the Defence are apportioned and, thus, acted ultra vires when the
recruitment request in question was denied. Specifically, they argue that he violated
Section 0.1 of the Legal Assistance Scheme (LAS), which provides that, "[wJhere
required for the effective representation of the suspect, charged person, accused or
appellant," the Co-Lawyers may request DSS to provide, inter alia, "legal
consultants.,,73 They point out that Section D.l goes on to state that "the number of
support staff shall be subject to a cost cap; it will therefore be for the Co-Lawyers to
decide how many and which levels of Legal Consultants to recruit based on the amount
budgeted for support staff salaries and other costs." 74 Moreover, they assert that the
cited provision applies not only to recruitments arising under their annual budget, but
also to those that arise when additional funds are allocated to the Defence. 75

32.

The Appellants further maintain .that their interpretation of Section 0.1 is
consistent with their contention that the Co-Lawyers are best qualified "to decide
which team composition is best suited to their work needs.,,76 The Appellants also
assert that their position with respect to the recruitment that was refused is supported
by past practice, citing a previous case in which additional funds were provided to the
Defence outside its annual budget. 77

33.

The Respondent, in turn, references the "obligations [of DSS] under the
ECCC's institutional framework to ensure that a proper balance is struck between
ensuring that the rights of an indigent accused, including effective representation, are

Ecce Legal Assistance Scheme (Amended December 2014) ("LAS" or "Attachment 9 to the Urgent
Appeal," as appropriate).
74 Attachment 9 to the Urgent Appeal. para. 0.1.
75 Urgent Appeal, paras 29-31.
76 Urgent Appeal, para. 37.
77 Interoffice Memorandum ofOSS entitled "Re: Joint Request for a Temporary Budget Increase," 13 November
73

20[5 (Attachment 10 to the Urgent Appeal).
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maintained at every stage of proceedings, and the responsible and transparent
adm ini stration of public funds pursuant to the Legal Assistance Scheme.,,78 The
Respondent further cites the DSS Administrative Regulations (Regulations), by which
the DSS administers the LAS, which determines how resources are allocated to the
Defence. 79
34.

The Respondent points out that Article 10.1 of the Regulations provides that:
"The Co-Lawyers shall make a request for the appointment of a defence team to the
Defence Support Section explaining the nature of the tasks to be undertaken and the
duration of the appointment."so He notes in particular that Article I 0.2 goes on to state:
"If it is agreed [by the DSS] that such appointments are necessary, the Co-Lawyers
may select a legal Consultant ... from the list, who shall be appointed by the Defence
SUppOlt Section ... "sl

35.

The Respondent emphasizes that when the Co-Lawyers made their request for
an additional USD 12,250 and, inter alia, the recruitment of _

as an

international legal consultant (level 3), "DSS had not yet agreed that the appointment
of further legal consultants was necessary within the meaning of Article 10.2.'·82 He
notes, however, that at a later point he communicated to the Co -Lawyers his agreement
"that it would be necessary to engage further consultants to assist with the workload."S)
36.

The Respondent also points out that, although as DSS Chief he agreed both in
principle and in fact to the recruitment of additional consultants to assist with the
workload of the Defence, he did not agree to what he characterizes as the "promotion"

78

DSS Response of30 October 2019, para. 2.

DSS Administrative Regulations (2007), C. Selection and Engagement/Assignment, Regulation 10 Selection
and appointment of Defence Team. ("DSS Administrative Regulations").
79

80

DSS Administrative Regulations, Article 10.1.

8!

DSS Administrative Regulations, Article 10.2.

82 DSS Response of30 October 2019, para. 7.
" DSS Response of 30 October 2019, para. 7, fn. 3. The agreement of the DSS Chief to additional consultants

was indicated in DSS Memorandum dated 10 September 2019 ("Attachment 2 to the Urgent Appeal") in which
it was stated that " it cannot be overlooked that the trial record in Case 002/02 is voluminous, which requires
significant work from the Defence team. Considering the full sco pe of the lengthy and allegedly erroneous trial

judgement, DSS agrees insofar with the Co-Lawyers that drafting a well-reasoned appeal brief demands more
resources beyond the current sup port staff at the disposal of the Co-Lawyers." Attachment 2 to the Urgent
Appeal. para. 13. In light of those cons iderations, he stated that an additional usn 4.500 in consultancy funds
would be provided, allowing for the recruitment of one (1) additional international junior legal consultant and

one (1) additional national associate legal consultant. Attachment 2 to the Urgent Appeal, para. 14.
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o f _ Referring to the "declared objective" ofthe Defence as "obtaining more
human resources to cope with an increased workload in the case 002/02 appeal," the
Respondent asserts that "engaging an existent (sic) consultant at a higher grade" does
not align with that objective 84

Discussion

37.

The three documents that serve as the foundation of the ECCC are (I) the
Agreement between the United Nations and the Royal Government of Cambodia;85 (2)
the Law on the Establishment of the ECCC;86and (3) the Internal Rules of the ECCC. 87
Each of these documents refers to the fundamental rights of the defence, which are to
be respected throughout the trial process 88

38.

Recognizing that those fundamental rights are not self-executing, the Internal
Rules provide the institutional framework needed to ensure that those rights are
recognized not only on paper, but also in practice. Thus, Rule 11 establishes the
Defence Support Section (DSS) under the Office of Adm ini stration and states that it
shall be "autonomous with regard to the substantive defence matters set out in this
Rule.,,89 The autonomy afforded to the DSS by the Internal Rules includes the right to

DSS Response of30 October 20 19, para. 3b.
Agreement between the United Nat ions and the Royal Government of Cambodia concerning the prosecution
under Cambodian law of crimes committed during the period of Democratic Kampuchea (ECCe Agreement), 6
June 2003
at https:/lwww.eccc .gov.khlenidocuments/ legaVagreement-between-united-nations-and-royal-

84

85

govemment-cambodia-concerning-prosecution
86 Law on the Establishment of the Extraordinary Chambers in the courts of Cambodia for the prosecution of
crimes committed during the period of Democratic Kampuchea with inclusion of amendments as promulgated
on
27
October
2004
(ECCC
Law)
at
https:llwww.eccc.gov.kh/ sites/defaultifiles/iegaldocuments/KR_Law_as_amended _ 27_ Oct_ 2004_ Eng.pdf
"Internal Rules (Rev.9) (as revised on 16 January 20 I 5) at https:llwww.eccc.gov.khlsites/defaultifiles/legaldocuments/ Internal_ Rules_Rev_ 9_ Eng.pdf.
88 The ECCe Agreement incorporates in Article 13 ("Rights of the accused") the "fair trial rights" enshrined in
Articles 14 and 15 of the International Covenant on Civil and Political Rights (ICCPR) and provides that they
"'shall be respected throughout the trial process." (Article 13, para. I). The Agreement also provides that the UN
shall be responsible for remuneration of defence counse l. (Article 17, para. C). The ECCC Law similarly
recognizes the right of the accused to certain minimum guarantees in accordance with Alticle 14 of the lCCPR
(Article 35 new), as well as the right of defence counsel to receive fees for mounting a defence, (Article 44 new,
para. 3). The Internal Rules (IR) also acknowledge celtain '"fundamental principles," that are basic to the right of
an effective defence, including the right to be represented by counsel. Internal Ru le 21 (I) .
89 Internal Rule 11 (1). That provision also states that "The Defence Support Section sha ll be directed by the
Head of the Defence Support Section ... " It is noted that, in practice, the leadership position is variably described
as "Head" or "Chief' ofthe DSS.
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develop its own administrative reguiations 90 Indeed, the scope of DSS autonomy has
been recognized by the Supreme Court Chamber, which has observed that determining
"the appropriateness of resources allocated to defence teams ... falls within the
administrative ambit of the Defence Support Section which, under Internal Rule II, is
bestowed with autonomy as concerns substantive defence matters.,,91

Internal Rule II makes clear in other ways as well that the DSS plays an

39.

important role in ensuring that effective legal representation is provided to indigent
persons who require such assistance. By way of example, the rule provides that the
DSS shall maintain a list of both national and foreign lawyers e li gib le to represent
indigent persons before the ECCC.92 The rule further states that the DSS shall
"(p]rovide lawyers with a list of national and foreign personnel el igible to assist
defence teams for indigent persons.,,93 The rule also stipulates that the DSS shall adopt
administrative regulations setting out "the criteria and procedures for the inclusion of
lawyers and other personnel" on such lists 94
40.

The oversight role of DSS in ensuring that effective representation is provided
is also recognized in the LAS . By way of example, Section A of the LAS states that
"Each month the Co-Lawyers are required to prepare an Action Plan stating the tasks
they will undertake, taking into account the other members of the team, This Action

plan must be approved by the DSS in advance of the lVork being done.,,95 (emphasis
added). Sim ilarly, Section E of the LAS recites that the Co-Lawyers "are required to
submit on a monthly basis an Action Plan outlining the tasks that they intend to
complete in the following month and indicating how many hours will be spent on each
90 "After these [Internal Rules] come into force ... the Defence Support Section ... shall deve lop [its] own ...
administrative regulations," Internal Rule 4 (references to other un its of the ECCe omitted); See also, Internal
Rulell(2)(a).
91 Decision on KH1EU Samphan's Request for Extension of Time and Page Limits for Filing his Appea l Brief,
23 August 2019, F49, para. 33. ("SCC Decision on Request for Appeal Brief Extension" ).
92 Internal Rule I I (2)(d).
93 Internal Rule II (2)(i).
94 Internal Rule I 1(2)(a)(i). See also, OS7.078 Administrative Regulations-RS-9.07, AI.l The list of lawyers
and other legal professionals: " Pursuant to Ru le II of the Internal Rules of the ECCe. there shall be a list of
lawyers approved to defend cases before the ECCC and other legal professionals approved to be members of
the defence teams"
95 ECCC Legal Assistance Scheme (Amended December 2014) A. Overview, " Action Plans" (Fourth bullet

point thereunder. The provision goes on LO note that "during active trial, the submi ssion of Action Plans will not

be required."
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task. Th is plan is then reviewed by DSS. Only tasks that the DSS approves as

necessary and reasonable for the effective defence of the client can be paid fOI".,,96
(emphasis added).
41.

The important role of the DSS in enSUrIng that indigent persons receive
effective representation is also evident in Article 10.1 of the DSS Regulations, which
provides that Co-Lawyers for the Defence "shall make a request for the appointment of
a defence team to the Defence Support Section explaining the nature of the tasks to be
undertaken and the duration of the appointment.,,97 Article 10.2, in turn, states that

"If

it is agreed [by DSS] that such appointments are necessOly, the Co-Lawyers may
select a Legal Consultanl ... from the list, who shall be appointed by the Defence
Support Section on the basis of a periodically renewable contract.,,98 (emphasis added).
Virtually the same terminology is included in the UN contract with the Co-Lawyers, in
which it is stated

"If the DSS agrees that such appointments are necessary, the Co-

Lawyers shall select a Legal Consultant ... from the list of Legal Consultants ... who
shall be appointed by the DSS .,,99
42.

The provisions cited above make clear that the DSS has a considerable degree
of autonomy in exercising its mandate to ensure effective legal representation.
Moreover, those same provisions demonstrate that the DSS has a significant amount of
discretion in exercising its authority. Especially pertinent here is the fact that the DSS
must first agree to the need for legal consultants to be engaged before qualified persons
can be recruited for such positions.

43.

The prior agreement of DSS to the appointment of additional legal consultants
is thus a necessary predicate to the selection of candidates by the Co-Lawyers. In the
present case, the DSS Chief did not initially provide the necessary agreement but did

96

Ecce Legal Assistance Scheme (Amended December 2014) E. Action Plans, para. I. Stating that suc h plans

are req uired "[e]xcept during the trial."
97

DSS Administrative Regulations, Art. 10.1.

98

DSS Administrative Regulations, Art. 10.2.

Attachment 8 to the Urgent Appea l, para. 10.2. "The Co-Lawyers shall make a joint request to the DSS for a
Legal Consultant. .. to be appointed explaining the nature of the tasks to be undertaken and the duration of any

99

appointments.

If the

DSS agrees that such apPointments are necessary, the Co-Lawyers shall select a Legal

Consultant ... from the list of Legal Consultants..

who shall be appointed by the DSS on the basis of

periodically renewable contracts and assigned to the case on a full time basis." (emphasis added).
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so eventually in a memorandum dated 10 September 2019 w o [n that document, he
stated that although the Supreme Court Chamber had granted the Defence additional
time to file their submissions, "drafting a we ll-reasoned appeal brief demands more
resources beyond the current support staff at the disposal of the Co_Lawyers." IOI
Accordingly, in order to provide for the recruitment of one (1) additional international
junior legal consultant and one (I) additional national associate legal consu ltant to
assist with the workload, he approved an increase in Defence consultancy funds for a
three·month period in the amount of USD 4,500 per month. 102
44.

The DSS Chief made it clear, however, that in the exerci se of his discretion he
had approved supplemental funding to all ow for the recruitment of additional legal
consultants, not to raise an existing legal consultant (level 2) to a higher level (level 3).
He advised that he was "not of the view that increasing the monthly fees for an already
recruited legal consultant ("promotion") would effectively help [the Defence] cope
with the team's workload related to drafting and filing KHIEU Samphiin ' s appeal
brief." IOJ In sum, the additional funds were provided to increase the number of legal
consultants on the Defence team, not to increase the amount of remuneration paid to
existing personnel.

45.

The position taken by the DSS Chief is not contrary to Section D.I of the
Legal Assistance Scheme, as is asserted by the Appellants. That section calls for
providing legal consultants "[w ]here required for the effective representation of the
suspect, charged person, accused , or appellant.,, 104 The mean ing of that phrase must be

100
101

102

Attachment 2 to the Urgent Appeal.
Attachment 2 to the Urgent Appeal, para. 13.

Attachment 2 to the Urgent Appeal, para. 14. When the Co-Lawyers approached DSS with their Urgent

Request on 23 July 2019, the gravamen of their request was that, with a decrease in the Defence budget, the

number of legal consultants on their team had been significa ntly reduced. (Attachment 3 to the Urgent Appeal,
para. 2). They we nt on to state that "[s]ince the iss uance of the reasons for judgement, the Defence has been
overwhe lmed and can on ly reassert now, but more strongly , what it has been say ing since May 2018 , namely
that the Defence team must be strengthened and the it must be brought up to its full staffing level at least until

the appeal hearings. (Attachment 3 to the Urgent Appeal , para. 20). (emphasis added).
103

Attachment 2 to the Urgent Appea l, para. 12.

,.. ECCC Legal Assistance Scheme (Amended December 2014), D. DEFENCE TEAMS, Par. \: "Where
requ ired for the effective representation of the suspect, charged person, accused , or appellant, the Co-Lawyers
may request the DSS to provide one Case Manager and a number of Legal Consultants and or Evidence
Analy sts. The number of such support staff sha ll be subject to a cost cap; it will therefore be for the Co-Lawyers
to decide how many and which levels of Legal Con s ultants to recruit based on the amount budgeted for support

staff salar ies and other costs."
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considered in the context of the legal framework that applies to the DSS, including
Article 10.2 of the DSS Regulations. That provision states that the DSS must first
agree that the appointment of legal consultants is "necessary" before a particular
candidate can be selected from the list maintained by the DSS. Similarly, the UN
contract with the Co-Lawyers states that the Co-Lawyers shall select a legal consultant
from the list "[i]fthe DSS agrees that such appointments are necessary." Accordingly,
to the extent that Section 0.1 applies to the present case, that provision must be read in
a manner consistent with homologous provisions relating to the DSS that indicate that
the prior agreement of DSS is a necessary predicate to the appointment of additional
legal consultants.
46.

In circumstances where, as here, the DSS agrees that additional legal
consultants are necessary to ensure "effective representation," Section 0.1 also
provides that "[t]he number of such support staff shall be subject to a cost cap; it will
therefore be for the Co-Lawyers to decide how many and which levels of Legal
Consultants to recruit based on the amount budgeted for support staff salaries and other
costs." At issue here is whether the proposed appointment o f _ as a legal
consultant (level 3) amounts to the recruitment of an additional consultant that DSS
must put into effect within the meaning of Section 0.1 or is simply the further
engagement of an existing legal consultant to allow her to be compensated at a higher
level of remuneration.

47.

To determine whether the proposed appointment of _

would

constitute a recruitment within the meaning of Section 0.1, it is appropriate to consider
the evolving nature of the Defence's rationale for her appointment. In their initial
"Urgent Request" of23 July 2019, the Co-Lawyers emphasized the need to strengthen
the Defence team and to bring it "up

(0

its full staffing level," considering its

significant workload. 105 They also referenced the fact that when she was originally
recruited,_ "could not even be hired at her level of experience (which is not
very motivating to stay till the end)."I06

105

Attachment 3 to the Urgent Appeal. para. 20.

106

Attachment 3 to the Urgent Appeal, para. 45.
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48.

When the DSS Chief then asked the Co-Lawyers how appointing their existing
legal consultant (level 2) to a legal consultant (level 3) position would alleviate the
workload of the Defence as compared to recruiting additional legal consultants, the
International Co-Lawyer expressed her concerns with respect

to_

has agreed to start in our team below the level of
competences
we were in a difficult situation and needed
someone right away. We have promised her that we would do
anything in our power for her to obtain the salary that she is entitled
to have according to her experience and we specifically told her
about all the increase of budget we had done before her hiring.
(emphasis added)
She is dedicated to the team but considering the volume of work and
her background, we won't be able to give attractive reasons to stay
if she has a better offer [ ] before the end of the case. And as stated
in the above paragraphs of our memo, the chance of being able to
recruit someone new at her level and at this stage ofthe proceedings
is proche (sic) to zero. The purpose of recruiting her at the level she
deserves [is] a managerial move to avoid to face [a] crisis when she
has an offer cOITesponding to her level. 107

49.

With that information in hand, on 10 September 2019 the DSS Chief
communicated to the Co-Lawyers that a monthly amount of USD 4,500 from I
October to 31 December 2019 would be added to the consultancy funds for the
Defence team to allow for the recruitment of additional legal consultants, being one (l)
additional junior international legal consultant (level \) and one (I) additional
associate national legal consultant (level 2).108 He also made clear, however, that he
was "not of the view that increasing monthly fees for an already recruited legal
consultant ("promotion") would effectively help them cope with the team ' s workload
related to drafting and filing Mr. KHIEU Samphan' s appeal brief.,,109

]OJ

Attachment 7 to the Urgent Appeal, para. 2 (in bold).

108

Attachment 2 to the Urgent Appeal, para. 14.

109

Attachment 2 to the Urgent Appeal, para. 12.
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50.

Referencing the additional consultancy funds provided by DSS, on 16
September 2019, the Co-Lawyers called for not only the recruitment of two (2)
additional associate national legal consultants, but also the recruitment o f _
as a legal consultant (level 3). It was at that point that they stated, for the first time, that
she was willing "to undertake more responsibilities (in order, amongst other things, to
alleviate part of the workload of the international senior consultant, needed more on
the substance than ever)."IIO The DSS Chief replied to the Co-Lawyers by email on 17
September and approved the recruitment of the two (2) associate national legal
consultants (both on a full-time basis) but did not approve the requested appointment
of the existing international legal consultant at a higher level, referring to his previous
communication of 10 September. III

51.

Later on 17 September, the Co-Lawyers asked the DSS Chief to review his
decision with respect _

as expressed in his 10 September decision and

reiterated in his subsequent email. In doing so, they restated their suggestion of the
previous day that the requested appointment would allow a senior legal consultant to
spend more time working on the appeal brief. 112 On 23 September, the DSS Chief
denied the request of the Co-Lawyers for relief. 113
52.

In the present case, virtually from the outset it was clear that the DSS Chief

was authorizing additional funds specifically for the purpose of recruiting additional
legal consultants for the Defence in light of its significant workload. Moreover, he took
that action in response to the concern originally expressed by the Defence that their
existing team needed to be "strengthened" and "brought up to its full staffing level." 114

Attachment 4 to the Urgent Appeal, para. 6. See also, Urgent Appeal, para. 41.
Attachment 5 to the Urgent AppeaL
11 2 Attachment 6 to the Urgent Appeal , para. 18. noting that a level 3 position includes several management
functions, the performance of which by
"would free up time for the senior consultant (much more
familiar with the case) while making considerable progress in progress in purely legal work. The purpose of the

11 0
I II

division of tasks is obviously to have a better work on the substance of the case and therefore the drafting of the
appeal brief." Although the Appellants allege that
performance of some managerial functions
would free up a more senior legal consultant to work on
brief, they do not address the fact that, while
performing those managerial functions,
would not be able to work on the appeal brief herself, which
was the very reason for recruiting
i
consultants.
113 Impugned Decision, Attachment 1 to the Urgent Appeal.
114 Attachment 3 to the Urgent Appeal, paras 20 and 42.
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It is instructive, however, that the initial rationale of the Co-Lawyers in

53.

support o f _ appointment at a higher level did not refer to increasing the
number of legal consultants on the Defence team. Rather, it amounted to an expression
of concern t h a t _ originally had been recruited below her level of experience,
which if left uncorrected, could lead to her depalture if a better offer should arise
elsewhere. I IS Consistent with that explanation, on 28 August the International CoLawyer told the DSS Chief that "[w]e have promised her that we would do anything in

our power for her to obtain the salary that she is entitled to have according to her
experience" and expressed the concern that without an increase in her level of
remuneration "we won·t be able to give attractive reasons to stay if she has a better
offer [] before the end of the case." 116 (emphasis added).

It is appropriate to consider those representations when determining what

54.

weight to give the Defence's subsequent characterization o f _ engagement
at a higher level as a means to "free up" a senior consultant to work on the appeal
brief. This is not to suggest that the later reasoning of the Defence constituted a
pretextual justification for her appointment at a higher level. The earl ier explanations
of the Co-Lawyers, however, do supply an insight into the fundamental concern with
which they were dealing and the true nature of their request to e n g a g e _ at a
higher level.
The proposed engagement o f _ at a higher level did not add to the

55.

number of personnel on the Defence team, but in fact was designed to discourage her
departure if she were to contemplate such a move in the indefinite future. In that sense,
her proposed engagement was for the purpose of increasing her rate of pay and not for
the purpose of adding personnel to the Defence team, thereby bringing it up to its "full
staffing level" until the appeal hearings. The Defence was thus not proposing that the
additional funds be used for their intended purpose, which was the recruitment of

additional legal consultants.

115 Attachment

116

3 to the Urgent Appeal , para. 45.

Attachment 7 to the Urgent Appeal, para. 2 (in bold).
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56.

To the extent that the Defence relies on LAS Section 0 .1 , which states in part
that it is for "the Co-Lawyers to decide how many and which levels of Legal
Consultants to recruit," that language does not authorize the Co-Lawyers to ignore the
specific purpose of the additional funds provided by the DSS. Here, the intended
purpose of the provided funds was the recruitment of additional legal consultants.
Consequently, it is only in the context of recruiting additional legal consultants that the
provisions of Section 0.1 regarding the number and level of legal consultants come
into play. Whatever flexibility is allowed to the Co-Lawyers under Section D.l, it does
not override the authority of the DSS to allocate additional funds for a specified
purpose.

57.

Considering that the proposed appointment o f _ did not involve the
recruitment of an add itional legal consultant, the Appellants cannot successfully cite
Section 0.1 as allowing the Defence to insist that she be engaged at a higher level. In
sum, the proposed appointment o f _ as a legal consultant (level 3) did not
amount to a recruitment to which DSS was required to give effect within the meaning
of Section 0.1. 117

58.

To the extent that the Appellants go on to assert that the actions of the DSS
Chief violate past DSS practice, they cite a 2015 case in which the then Chief of DSS
allocated an additional sum of USD 40,500 to the Defence for a three month period. I 18
A review of the memorandum of decision in that case, however, actually supports the
position of the DSS Chief in the present maller.

117 To the extent that the proposed engagement
at a higher level does not involve the recruitment
of an additiona l legal consu ltant, the Respondent
consistently referred to the requested action as a
"promotion." The Appellant, all the other hand , has asserted that "[i]t is not a 'promotion' but rather a
recruitment to a different pOS!." Urgent
para. 51. Regardless of the terminology used, however, it is
clear that the proposed engagement
as a level 3 consultant (and the corresponding elimination of a

level 2 consultant from the Defence

not provide an additional legal consultant to the Defence team.

See, Attachment 4 to the Urgent Appeal, para. 6, in which the Co-Lawyers confirm that "if recruited at level 3,
she agreed to resign fi'om her level 2 position." Tn any case, there is no talismanic value to the use of the term
"recruitment," considering the circumstances presented here.
liS Urgent Appeal , para. 32. citing DSS interoffice Memorandum entitled "Joint Request for a Tem porary

Budget Increase," 13 November 20 15 (Attachment 10 to the Urgent Appeal).
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59.

Tn the previous case, as here, there was an acknowledgement that the Defence
was experiencing an increased workload that required "additional resources to be
granted.,,119 As funding requests had been made not only to the DSS but also through
the Office of Administration, the DSS Chief cautioned that "the Administration is not
of the view that increasing the monthly fees and salaries of the Co-Lawyers and their
existing support staff would solve the problems," noting that "the Administration
believes that it would be more beneficial to grant your defence teams temporary

additional human resollrces.,,120 (emphasis in original).
60.

In turn, the DSS Chief advised that additional funds would be provided but
pointed out that "these funds[,] earmarked for the recruitment of the additional

consultants[,] will be very carefully monitored to ensure that they are not used for any
other purpose such as extending the contracts or increasing the pay rates of other
support stall,,121 (emphasis added). Put another way, the additional funds provided by
the DSS in that case were specifically "earmarked" for a particular purpose, which was
to recruit additional consultants and not to increase the pay rates of existing support
personnel. 122 That is the position taken by the DSS Chief in this case.

Conclusion

61.

For the foregoing reasons and in the circumstances of this case, the
Administrative Judge concludes that the DSS Chief had the authority to refuse the
proposed recruitment

119

Attachment 10 to the Urgent Appeal, para. 2.

120

Attachment lO to the Urgent Appeal , para. 5.

121

Attachment 10 to the Urgent Appeal , para. 7.

122

an existing international legal consultant

In citing the 2015 matter, the Appellants state that although the original funding was to compensate the

equivalent of two additional international senior legal consultants (level 4) for a three month period, the Defence

was instead able to recruit two additional legal consultants at different levels for over 12 months. UrgentAppeal,
para. 32, fn. 29. A similar arrangement occurred in the present matter, where the DSS Chief proposed an
additional USD 4,500 for one international junior legal consultant and one national associate legal cou nsel, and
the Defence countered with a request for two national associate legal counsel positions, which was approved.
What did not take place in either case, however, was the use of the additional funds to increase the level of
remuneration of other Defence perso nnel. In both cases, to use the language of the 13 November 2015 memo
cited by the Appellants, the additional funds were "earmarked for the recruitment of the additional consultants."

Attachment 10 to the Urgent Appeal, para. 7.

26
Decision on Urgent Appeal by Co-Lawyers for KIilEU Samphan of Defence Support Section's Decision
Refusing the Recruitment of an Internati onal Legal Consultant (level 3) effective I October 2019.

UNAKR T/UNAJ/SCC/20 J 9/1

(level 2), as an international legal consultant (level 3) and his action in doing so was
not ultra vires.

B. Whether the decision of the DSS Chief was arbitrary and an abuse of discretion,

considering the resource needs of the Defence

Contentions of the parties

62.

The Appellants contend that the decision of the DSS Chief to refuse the
recruitment o f _ as an international legal consultant (level 3) was arbitrary
and an abuse of his discretion considering the resource needs of the Defence. They
explain that the resources available to the Defence are limited and they cite the terms
of reference for both level 2 and level 3 consultants, asserting the utility of the
additional management and administrative responsibilities of the latter. Specifically,
they claim that the Defence would benefit from the performance of those functions by
_

as they would "free up time for the senior consultant (much more familiar

with the case)" to work on the pending appeal. 123

63.

The Respondent, in tum, states that from the outset the Co-Lawyers have
stressed the need to bring the Defence team "up to its full staffing level, at least until
the appeal hearings.,,124 To that end, he authorized an increase in funding and the
engagement of additional consultants, which he describes as "reasonable and necessary
in the circumstances.,,125 He explains that the request to e n g a g e _ at a higher
level, however, was not consistent with the objective of increasing the size of the
Defence team. Moreover, he asserts that the Appellants have not demonstrated how the
additional management and administrative responsibilities of a level 3 legal consultant
would achieve the "declared objective of coping with the heavy workload in case
002/02.,,126

123

Urgent Appeal, para. 41.

124

125

Attachment 3 to the Urgent Appeal, para. 20
DSS Response of 30 October 2019, para. 13.

126

DSS Response of 30 October 2019, para. 22.
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Discussion
64.

Having concluded that the DSS Chief had the authority to refuse the proposed
recruitment

127

it remains to be determined whether he exercised

that authority in an arbitrary manner and thereby abused his discretion.

65.

The Appellants claim that the DSS Chiefs refusal to put into effect the
proposed recruitment, which they assert would "qualitatively enhance" the resources of
the Defence, rose to the level of arbitrariness . 118 Specifically, they emphasize that,
unlike a level 2 legal consultant, a level 3 legal consultant has management and
adm inistrative responsibilities. They argue that i f _ were to be engaged as a
level 3 legal consultant, she could perform those functions and "free up" a senior legal
consu ltant to work on the appeal brief.

66.

As previously noted, in response to the Defence assertion that their existing
team needed to be "strengthened" and "brought up to full staffing level," the DSS
Chief approved an increase in funding specifically for the purpose of recruiting
additional legal consultants. 129 Moreover, he authorized the requested recruitment of
specific additional legal consultants and observed that doing so "was reasonable and
necessary in the circumstances."l3o

67.

He did not, however, authorize the recruitment o f _ at a higher level,
considering that the supplementary funds were for the purpose of providing additional
legal consultants for the Defence. 131 To the extent that her proposed recruitment did
not increase the number of legal consultants on the Defence team, the refusal of the

See above, para. 6 1.
Urgent Appeal, paras 2, 38-39.
129 See above, para. 52. It bears repeating that the DSS Chief stated: "Considering the full scope of the lengthy
and allegedly erroneous trial judgement, DSS agrees insofar with the Co-Lawyers that drafting a well-reasoned
appeal brief demands more resources beyond the current support staff at the disposa l of the Co-Lawyers."
127
128

Attachment 2 to the Urgent Appeal, para. 13.
130

DSS Response of30 October 2019, para. 13.

III

See above, para. 55.
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DSS Chief to allow her recruitment was thus consistent with the rationale for the
additional funds. Accordingly, the decision of the DSS Chief was not arbitrary, as it
was aligned with the previously expressed needs of the Defence in a manner that was
reasonably designed to ensure that additional funding would only be spent to increase
the team's staffing level.

68.

The Appellants argue, however, t h a t _ recruitment to a higher level
3 position would be of significant assistance to the Defence because it would "free up"
a senior legal consultant to work on substantive matters such as the appeal brief. 132
Although they support that claim with the assertion that the "duties and obligations" of
level 2 and level 3 legal consultancies "vary substantially,,,1J) a review of the terms of
reference for the two positions suggests otherwise. It is true that a level 3 consultant
can manage interns and provide other forms of administrative assistance, but the duties
of that position relative to legal drafting and research are virtually the same as those of
a level 2 consultant. 1J4 Consequently, engaging_ at a higher level would not,
in and of itself, directly enhance her contribution to the legal work on the appeal. 1J5

69.

It should also be noted that, with respect to the possibility o f _
providing management and administrative assistance as a level 3 legal consultant, the
Appellants provide no indication regarding the extent to which the performance of
those responsibilities currently impedes the legal work of the international senior
consultant. Consequently, there is no indication regarding the scope of the benefit, if
any, that might be realized were _

to perform those functions. Nor do the

Appellants discuss the fact that, for whatever unstated portion of her time would be
spent on such matters, _

would be unavailable to work on the appeal brief,

even though to date she has "proved herself to be a great value for the team."IJ6
132

Urgent Appea l, paras 38-41.

m

Urgent Appeal, para. 39.

134

Attachment lito the

"[T]he elevation
Lawyers' declared obi-ecti.,"
20 I 9, para. 22.
m

I "Terms of Reference for Legal Consultants in the Defence."
to a higher consultancy grade would not and could not achieve the Co-

with the heavy workload in case 002/02." DSS Response of 30 October

136 Attachment 4 to the Urgent Appeal , para. 6. Indeed, the Respondent describes
as "a longstanding
consultant with immense institutional knowledge of the ECCe." DSS Response of 30 October 2019, para. 16.

See also above, fi1. 112.
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Considering these various circumstances, it is not unreasonable for the Respondent to
assert that the Appellants have failed to demonstrate how shifting management tasks to
_

would contribute in any meaningful way to strengthening the Defence

team. 137

70.

The Respondent also asserts that it was appropriate for the DSS Chief to
consider several other factors bearing on the request to e n g a g e _ as a level 3
legal consultant. These included: the "misgivings" of the Co-Lawyers with respect to
her initial engagement as a level 2 consultant; their assertions that they "promised her

that we would do anything in our power for her to obtain the salary that she is entitled
to have " (emphasis added); and indications that the purpose of requesting her
engagement at a higher level "was to secure her presence rather than to mobilise her
services to the case 002/02 workload at hand."ll8 Having taken into consideration
those factors, among others, "DSS could not conclude that the Co-Lawyers'
submissions demonstrated, on balance, t h a t _ engagement at a higher level
was for an operationally legitimate purpose (namely, coping with an increased
workload in case 002/02)." 1'9
,

71.

The Respondent states that the Appellants have failed to articulate an adequate
nexus between the proposed recruitment o f _ at a higher level position and
the Defence team's ability to cope with its significant workload regarding KHIEU
Samphan's pending appeal. 140 In the circumstances presented, the Administrative
Judge considers that assertion to be warranted, further supporting the conclusion that
the DSS Chief did not exercise his authority in an arbitrary manner.

13.
139

DSS Response 0[30 October 2019, para. I 6.
DSS Response of30 October 2019, para. 15(d), 15(e), and 15(1), respectively. See above, paras 53-55.
DSS Response of30 October 20 19. para. 16.

140

DSS Response of30 October 20 19, para. 24.

131
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Conclusion

72.

For the foregoing reasons and in the circumstances of this case, including the
consideration given to the resource needs of the Defence, the Administrative Judge
concludes that the decision of the DSS Chief to deny the proposed recruitment of
was not arbitrary and thus did not constitute an abuse of his
discretion.

C. Whether the decision of the DSS Chief constituted an abuse of power that
amounted to discrimination

Contentions of the parties

73.

The Appellants contend that the decision of the DSS Chief to refuse the
engagement o f _ as a legal consultant (level 3) constituted an abuse of power
that amounted to discrimination. In that regard they cite the Secretary-General's
bulletin prohibiting, inter alia, both discrimination and the abuse of power. 141 In
addition to reasserting their previous claim that the DSS Chief acted outside his
authority and, thus, ultra vires, they state that his action "amount[ edJ to excluding, and
hence, discriminating against the candidate in question from a process of recruitment
to a different vacancy.,,142 They conclude by stating that the actions of the DSS Chief
were not supported by "any valid reasoning.,,14J

The Respondent does not directly reply to the allegation concerning

74.

discrimination, but in his Response, he contests the points raised by the Appellants,
which in their view support that charge. Although not disputing the qualifications of
_

, he asserts that he had a reasonable basis for refusing her recruitment where

the proposal to engage an existing consultant at a higher level was inconsistent with the

141 Urgent Appeal. para. 44, citing ST/SGB/2008/5, Secretary-General's bulletin, Prohibition of discrimination,
harassment, including sexual harassment, and abuse of authority, II February 2008, sub-paras 1.1 and 1.4.
142 Urgent Appeal, para. 52.

143

Urgent Appeal, para. 53.
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declared objective of the Defence, which was to obtain additional human resources to
cope with its increased workload. 144 The fault if any, he suggests, is not with his
decision but with the fai lure of the Appellants to demonstrate that their request was
sufficiently justified. 145

Discussion

75.

The Appellants allege that the DSS Chief abused his power in a manner that
was discriminatory toward _

That charge is grounded in the assertion that

the DSS Chief acted outside his authority and, thus, ultra vires. Essentially, the
Appellants claim that where additional funds were allocated to the Defence, the
manner in which they are to be used is outside the authority of the DSS. Accordingly,
they argue that the Defence should have been allowed to recruit_ to a level 3
legal consultant position as they had requested.

76.

This issue has been discussed above (see, paras. 52-61) and the conclusions
reached there are applicable here: "Whatever flexibility is allowed to the CoLawyers ... it does not override the authority of the DSS to allocate additional funds for
a specified purpose. ,, 146 " [n the present case, virtually from the outset it was clear that
the DSS Chief was authorizing additional funds specifically for the purpose of
recruiting additional legal consultants for the Defence

In

light of its significant

workload. Moreover, he took that action in response to the concern originally
expressed by the Defence that their existing team needed to be 'strengthened' and
'brought up to its full staffing level.,,147 Consequently, where the proposed recruitment
failed to conform to the intended use of the funds that were allocated, the DSS Chief
had the authority to refuse the recruitment o~ 148

DSS Re sponse 0[30 October 2019, para. 3.
DSS Response of 30 October 20 I 9, para. 24.
146 See above, para. 56.
144

\<5

147

See above, para. 52.

148

See above, para. 61.
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77.

The Appellants assert, however, that the manner in which the DSS Chief
refused the recruitment involved an abuse of his authority. Specifically, they argue that
the DSS Chiefs use of the term "promotion" to describe the proposed engagement of
_

at a higher level "recharacterize[s], in an erroneous manner and a manner

which constitutes an abuse of power, the recruitment request of the Defence.,,149 They
further assert that the DSS Chief, in using such terminology, unfairly excluded
_

from consideration for a higher level position, thereby discriminating

against her. ISO
78.

As previously noted, "[r]egardless of the terminology used ... it is clear that
the engagement of _

as a level 3 consultant (and the corresponding

elimination of a level 2 consultant from the Defence team) would not provide an
additional legal consultant to the Defence team .,,151 [t was on that basis that the DSS
Chief r e f u s e d _ recruitment, to wit: that it did not conform to the purpose of
the supplemental funding, which was to provide additional members for the Defence
team. In the circumstances presented, the rationale of the DSS Chief for refusing her
recruitment was thus reasonable and supplied a sufficientjustitication for his decision.
79.

To the extent that the Appellants also cite the Secretary-General's bulletin, it
is appropriate to consider its possible application to the present matter. The bulletin
describes "abuse of authority" as "the improper use of a position of influence, power or
authority against another person."IS2 The action of the DSS Chief to ensure that the
funds provided to the Defence were used for their intended purpose, being the
recruitment of additional consultants, cannot reasonably be described as an "improper

Urgent Appeal, para. 51.
Urgent Appeal, para. 52. To the extent that Defence personnel are engaged by UNAKRT pursuant to
STI AI120 1314 (Annex B to DSS Respon se of 30 October 2019), it is noted that sub-para 5.4 states that

149

ISO

consultants and individual contractors are not considered to he staff members. This is a point worth noting as
consu ltants and contractors are bound by the terms of their individual contracts , which do not provide any
rightful expectat ion of future advancement. To the extent that the Co-Lawyers encouraged any form of
promissory expectation on the part
such representations did not bind the DSS in any way.
151 See above, fn 117.
152 ST/SGB/2008/5, Secretary-General's bulletin, Prohibition of discrimination, harassment, including sexual
harassment. and abuse of authority, II February 2008, sub-para. 104. The preamble to the bulletin states that its
purpose is to ensure that -'all staff members of the Secretariat [have] a workplace free of any form of
discrimination , harassment, including sexual harassment, and abuse of authority." (emphas is added). Although
consu ltants and contractors are not staff members, for purposes of th is decision the provisions of the Secretary-

General's bulletin are treated as applicable to the members of the Defence team.
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use" of either power or authority against another person within the meaning of the
bulletin. Similarly, to the extent that the bulletin describes "discrimination" as "any
unfair treatment or arbitrary distinction based on a person's ... status,,,153 it cannot
reasonably be said that, in the circumstances presented, the refusal o f _
recruitment to a higher level position amounted to an action that was either "unfair" or
"arbitrary" as those terms are used in the bulletin.
80.

In sum, the DSS Chief reasonably considered the needs of the Defence,
allocated increased funds for the recruitment of more legal consultants, and approved
the recruitment of specific additional consultants. He did not, however, approve the
recruitment o f _ as it did not serve the purpose of the additional funds that
had been provided, which was to increase the number of legal consultants on the
Defence team. IS.

Conclusion

81.

For the foregoing reasons and in the circumstances of this case, the
Administrative Judge concludes that the decision of the DSS Chief to refuse the
proposed recruitment of

did not constitute an abuse of power, nor

did it amount to an act constituting discrimination.

153

ST/SGB/200815, Secretary-General's bulletin, Prohibition of discrimination, harassment, including sexual

harassment, and abuse of authority, 11 february 2008, sub-para. 1.1. The sub-paragraph refers to distinctions

based on "a person's race, sex, religion, nationality, ethnic origin, sexual orientation, disability, age, language,
social

. or other status." In its Urgent Request, the Co-Lawyers add emphasis to the term "other status,"
status as a pre-existing member of the Defence team.
noted that the DSS Chief did not preclude future consideration of the recruitment here in issue.
"DSS is ... open to reassessing consultant engagement according to a reasoned justification for

additional or other resources from the defence teams." DSS Response of 30 October 2019, para. 10. Moreover,
he previously remarked that "DSS does not oppose the promotion oflegal consultants within the regular budget
allocated to defence teams with the caveat that the promotion is in line with the requirements set out in the Legal
Assistance Scheme." Attachment I to the Urgent Appeal, para. 4. It should also be pointed out that the refusal
did not constitute an adverse judgement as to her qualifications.
to approve the recruitment
indeed, the Respondent does not contest
professional skills and acknowledges that her service has benefited
the Defence, especially considering that she is a "longstanding consultant with immense in stitutional knowledge
of the Ecce" and is someone who could assist the Co-Lawyers "to a very high degree." DSS Response of 30

October 2019, para. 16.
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D. Whether the decision of the DSS Chief infringed on KHIEU Samphan's right to
effective legal representation

Contentions of the parties

The Appellants argue briefly that in refusing to e n g a g e _ as a level 3

82.

international consultant, the DSS Chief infringed upon KHIEU Samphan's right to
effective legal representation. 155 They claim that his decision not only failed to comply
with Internal Rule 2 I ("Fundamental Principles"), which guarantees certain fair trial
rights, but also negatively impacted the right of the Accused to have "adequate
facilities for the preparation of his defence.,,156

The Respondent does not directly reply to this allegation, although he does

83.

assert that the requested engagement of an existing legal consu ltant at a higher level
"would not and could not achieve the Co-Lawyers' declared objective of coping with
the heavy workload in case 002/02.157 Moreover, he points out that he did, in fact,
approve additional funds for the Defence as well as the recruitment of additional legal
consultants, even though he did not agree to the proposed recruitment

o~

at

a higher level. 158

Discussion

84.

The Administrative Judge has previously concluded that the DSS Chief acted
within his authority when he refused the proposed recruitment o f _ and that
his decision in that regard was neither arbitrary nor an abuse of his discretion, nor was
it an abuse of power constituting discrimination. The remaining issue to be considered
is whether the decision of the DSS Chief infringed on KHIEU Samphan's right to
effective legal representation.

155

The Appellants' argument in support of this assertion consists of two short paragraphs.

1S6

Internal Rule 21 (I) and International Covenant on Civil and Political Rights, Article 14(3)(b).

157

DSS Response of 30 October 20 19, para. 22.

"8 DSS Response of 30 October 2019, paras 13 and 18.
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85 .

At the outset it should be noted that the Respondent acknowledges the
responsibility of DSS to ensure effective legal representation : "DSS's dispensation of
public monies under the Legal Assistance Scheme must at all times be directed at
ensuring the effective representation of a suspect, charged person, accused or appellant
(as the case may be) before the ECCC.,,159 This assertion is consistent with the fact that
the legal framework of DSS relating to fair trial rights is designed "to ensure that those
rights are recognized not only on paper, but also in practice.,,160

86.

The Respondent also recognizes that the responsibility of DSS to ensure
effective legal representation is ongoing in nature, stating that "the provision of
consultancies and their respective levels is demand driven. DSS is therefore open to
reassessing consultant engagement according to a reasoned justification for additional
or other resources from the defence teams.,,161 Similarly, the Respondent points out
that the grant of additional funding in the present case "was made without prejudice to
other justified requests by the Co-Lawyers.,,162

87.

As previously noted, in response to the Defence assertion that their existing
team needed to be "strengthened" and "brought up to full staffing level ," the DSS
Chief approved supplemental funding specifically for the purpose of recruiting
163
Moreover, he authorized the requested recruitment of
additional legal consultants.
additional legal consultants and noted that:
" it cannot be overlooked that the trial record in Case 002/02 is
voluminous, which requires significant work from the Defence
team. Considering the full scope of the lengthy and allegedly
erroneous trial judgement, DSS agrees insofar with the CoLawyers that drafting a well-reasoned appeal brief demands more
resources bevond the current support staff at the disposal of the
Co-Lawyers." 164

159

DSS Response of 30 October 2019, para. 23.

160

See above, para. 38. See also, paras 37 and 39-46.

161

DSS Response of30 October 2019, para. 10.
DSS Response of30 October 20 19, para. 14.

16'
163

Attachment 2 to the Urgent Appeal , para. 13.

164

DSS Response of 30 October 2019, para. 13.
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88.

The DSS Chief, however, refused the recruitment o f _ at a higher
level as the purpose of the supplemental funding was to ensure effective legal
representation for KHIEU Samphiin by providing additional legal consultants for his
Defence team.

Moreover, considering that the

legal

drafting and

research

responsibilities of level 2 and level 3 legal consultants are virtually the same,
"engaging_ at a higher level would not, in and of itself, directly enhance her
contribution to the legal work on the appeal. ,, 165

89.

To the extent that the Appellants claim that her recruitment would be of
significant assistance because it would "free up" a senior legal consultant, as stated in
the previous section, it is not unreasonable for the Respondent to assert that the
Appellants have failed to demonstrate how shifting management tasks to _
would contribute in any meaningful way to strengthening the Defence team . 166

90.

The Administrative Judge thus concurs with the Respondent's assertion that
the Appellants have failed to articulate a nexus between _

proposed

recruitment at a higher consultancy grade and a "workload which will tangibly ensure
the effective representation of[KHIEU Samphan ].,,167

Conclusion

91.

For the foregoing reasons and

111

the circumstances of this case, the

Administrative Judge concludes that the decision of the DSS Chief to refuse the
proposed recruitment of

did not infringe on KHIEU Samphan ' s

right to effective legal representation.

See above, para. 68.
See above. para. 69.
167 DSS Response of 30 October 2019, para. 24. See above, paras 70-71.
165
166
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IV.

DISPOSITION

92. For the foregoing reasons, the Administrative Judge:

DECLARES the Urgent Appeal admissible; and
DENIES the Urgent Appeal on the merits.

United Nations Administrative Judge
30 December 2019
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